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(d) The contracting officer shall send 
invitations for bids to prospective bid-
ders who requested them in response to 
the presolicitation notice, and should 
send them to other prospective bidders 
upon their specific request (see 
5.102(a)). 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 60 FR 48249, Sept. 18, 1995. Redesignated 
at 62 FR 272, Jan. 2, 1997, as amended at 68 
FR 43856, July 24, 2003] 

36.213–4 Notice of award. 
When a notice of award is issued, it 

shall be done in writing or electroni-
cally, shall contain information re-
quired by 14.408, and shall— 

(a) Identify the invitation for bids; 
(b) Identify the contractor’s bid; 
(c) State the award price; 
(d) Advise the contractor that any re-

quired payment and performance bonds 
must be promptly executed and re-
turned to the contracting officer; 

(e) Specify the date of commence-
ment of work, or advise that a notice 
to proceed will be issued. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34739, July 3, 1995; 60 FR 42657, Aug. 16, 
1995. Redesignated at 62 FR 272, Jan. 2, 1997] 

36.214 Special procedures for price ne-
gotiation in construction con-
tracting. 

(a) Agencies shall follow the policies 
and procedures in part 15 when negoti-
ating prices for construction. 

(b) The contracting officer shall 
evaluate proposals and associated cer-
tified cost or pricing data and data 
other than certified cost or pricing 
data and shall compare them to the 
Government estimate. 

(1) When submission of certified cost 
or pricing data is not required (see 
15.403–1 and 15.403–2), and any element 
of proposed cost differs significantly 
from the Government estimate, the 
contracting officer should request the 
offeror to submit cost information con-
cerning that element (e.g., wage rates 
or fringe benefits, significant mate-
rials, equipment allowances, and sub-
contractor costs). 

(2) When a proposed price is signifi-
cantly lower than the Government es-
timate, the contracting officer shall 
make sure both the offeror and the 

Government estimator completely un-
derstand the scope of the work. If nego-
tiations reveal errors in the Govern-
ment estimate, the estimate shall be 
corrected and the changes shall be doc-
umented in the contract file. 

(c) When appropriate, additional pric-
ing tools may be used. For example, 
proposed prices may be compared to 
current prices for similar types of 
work, adjusted for differences in the 
work site and the specifications. Also, 
rough yardsticks may be developed and 
used, such as cost per cubic foot for 
structures, cost per linear foot for util-
ities, and cost per cubic yard for exca-
vation or concrete. 

[48 FR 42356, Sept. 19, 1983, as amended at 53 
FR 34228, Sept. 2, 1988; 60 FR 48218, Sept. 18, 
1995. Redesignated at 62 FR 272, Jan. 2, 1997, 
as amended at 62 FR 51271, Sept. 30, 1997; 75 
FR 53149, Aug. 30, 2010] 

36.215 Special procedures for cost-re-
imbursement contracts for con-
struction. 

Contracting officers may use a cost- 
reimbursement contract to acquire 
construction only when its use is con-
sistent with subpart 16.3 and part 15 
(see 15.404(c)(4)(i) for fee limitation on 
cost-reimbursement contracts). 

[48 FR 42356, Sept. 19, 1983. Redesignated at 
62 FR 272, Jan. 2, 1997; 62 FR 51271, Sept. 30, 
1997] 

Subpart 36.3—Two-Phase Design- 
Build Selection Procedures 

SOURCE: 62 FR 272, Jan. 2, 1997, unless oth-
erwise noted. 

36.300 Scope of subpart. 
This subpart prescribes policies and 

procedures for the use of the two-phase 
design-build selection procedures au-
thorized by 10 U.S.C. 2305a and 41 
U.S.C. 253m. 

36.301 Use of two-phase design-build 
selection procedures. 

(a) During formal or informal acqui-
sition planning (see part 7), if consid-
ering the use of two-phase design-build 
selection procedures, the contracting 
officer shall conduct the evaluation in 
paragraph (b) of this section. 

(b) The two-phase design-build selec-
tion procedures shall be used when the 
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contracting officer determines that 
this method is appropriate, based on 
the following: 

(1) Three or more offers are antici-
pated. 

(2) Design work must be performed 
by offerors before developing price or 
cost proposals, and offerors will incur a 
substantial amount of expense in pre-
paring offers. 

(3) The following criteria have been 
considered: 

(i) The extent to which the project 
requirements have been adequately de-
fined. 

(ii) The time constraints for delivery 
of the project. 

(iii) The capability and experience of 
potential contractors. 

(iv) The suitability of the project for 
use of the two-phase selection method. 

(v) The capability of the agency to 
manage the two-phase selection proc-
ess. 

(vi) Other criteria established by the 
head of the contracting activity. 

36.302 Scope of work. 
The agency shall develop, either in- 

house or by contract, a scope of work 
that defines the project and states the 
Government’s requirements. The scope 
of work may include criteria and pre-
liminary design, budget parameters, 
and schedule or delivery requirements. 
If the agency contracts for develop-
ment of the scope of work, the proce-
dures in subpart 36.6 shall be used. 

36.303 Procedures. 
One solicitation may be issued cov-

ering both phases, or two solicitations 
may be issued in sequence. Proposals 
will be evaluated in Phase One to de-
termine which offerors will submit pro-
posals for Phase Two. One contract will 
be awarded using competitive negotia-
tion. 

36.303–1 Phase One. 
(a) Phase One of the solicitation(s) 

shall include— 
(1) The scope of work; 
(2) The phase-one evaluation factors, 

including— 
(i) Technical approach (but not de-

tailed design or technical information); 
(ii) Technical qualifications, such 

as— 

(A) Specialized experience and tech-
nical competence; 

(B) Capability to perform; 
(C) Past performance of the offeror’s 

team (including the architect-engineer 
and construction members); and 

(iii) Other appropriate factors (ex-
cluding cost or price related factors, 
which are not permitted in Phase One); 

(3) Phase-two evaluation factors (see 
36.303–2); and 

(4) A statement of the maximum 
number of offerors that will be selected 
to submit phase-two proposals. The 
maximum number specified shall not 
exceed five unless the contracting offi-
cer determines, for that particular so-
licitation, that a number greater than 
five is in the Government’s interest 
and is consistent with the purposes and 
objectives of two-phase design-build 
contracting). 

(b) After evaluating phase-one pro-
posals, the contracting officer shall se-
lect the most highly qualified offerors 
(not to exceed the maximum number 
specified in the solicitation in accord-
ance with 36.303–1(a)(4)) and request 
that only those offerors submit phase- 
two proposals. 

[62 FR 272, Jan. 2, 1997; 62 FR 10710, Mar. 10, 
1997] 

36.303–2 Phase Two. 

(a) Phase Two of the solicitation(s) 
shall be prepared in accordance with 
part 15, and include phase-two evalua-
tion factors, developed in accordance 
with 15.304. Examples of potential 
phase-two technical evaluation factors 
include design concepts, management 
approach, key personnel, and proposed 
technical solutions. 

(b) Phase Two of the solicitation(s) 
shall require submission of technical 
and price proposals, which shall be 
evaluated separately, in accordance 
with part 15. 

[62 FR 272, Jan. 2, 1997, as amended at 62 FR 
51271, Sept. 30, 1997] 

Subpart 36.4—Commercial 
Practices [Reserved] 
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